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ACCORDING TO THE EVIDENCE OF THE FEMALE LAINTIFF HER FRIGHT WAS CAUSED BY SEEING THE "
TRAIN AROACHING, AND THINKING THEY WERE GOING TO BE KILLED. DAMAGES ARISING FROM
MERE SUDDEN TERROR UNACCOMANIED BY AN ACTUAL HYSICAL INJURY, BUT OCCASIONING A
NERVOUS OR MENTAL SHOCK, CANNOT UNDER SUCH CIRCUMSTANCES, THEIR LORDSHIS THINK, BE
CONSIDERED A CONSEQUENCE WHICH, IN THE ORDINARY COURSE OF THINGS, WOULD FLOW FROM
."THE NEGLIGENCE OF THE GATE-KEEER
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ASSUME TWO MOTHERS CROSSING THIS STREET AT THE SAME TIME WHEN THIS LORRY COMES "
THUNDERING DOWN, EACH HOLDING A SMALL CHILD BY THE HAND. ONE MOTHER IS COURAGEOUS
AND DEVOTED TO HER CHILD. SHE IS TERRIFIED, BUT THINKS ONLY OF THE DAMAGE TO THE CHILD,
AND NOT AT ALL ABOUT HERSELF. THE OTHER WOMAN IS TIMID AND LACKING IN THE MOTHERLY
INSTINCT. SHE ALSO IS TERRIFIED, BUT THINKS ONLY OF THE DAMAGE TO HERSELF AND NOT AT ALL
ABOUT HER CHILD. THE HEALTH OF BOTH MOTHERS IS SERIOUSLY AFFECTED BY THE MENTAL SHOCK
OCCASIONED BY THE FRIGHT. CAN ANY REAL DISTINCTION BE DRAWN BETWEEN THE TWO CASES?
WILL THE LAW RECOGNIZE A CAUSE OF ACTION IN THE CASE OF THE LESS DESERVING MOTHER, AND
NONE IN THE CASE OF THE MORE DESERVING ONE? DOES THE LAW SAY THAT THE DEFENDANT
OUGHT REASONABLY TO HAVE ANTICIATED THE NON-NATURAL FEELING OF THE TIMID MOTHER,
."AND NOT THE NATURAL FEELING OF THE COURAGEOUS MOTHER? | THINK NOT
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THAT THE DEATH OF HIS WIFE RESULTED FROM THE SHOCK OCCASIONED BY THE RUNNING ..."
AWAY OF THE LORRY, THAT THE SHOCK RESULTED FROM WHAT THE LAINTIFF'S WIFE EITHER SAW
OR REALIZED BY HER OWN UNAIDED SENSES, AND NOT FROM SOMETHING WHICH SOME ONE TOLD
HER, AND THAT THE SHOCK WAS DUE TO A REASONABLE FEAR OF IMMEDIATE ERSONAL INJURY
"EITHER TO HERSELF OR TO HER CHILDREN
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THE QUESTION WHETHER EMOTIONAL DISTURBANCE OR SHOCK, WHICH A DEFENDER OUGHT "
REASONABLY TO HAVE ANTICIATED AS LIKELY TO FOLLOW FROM HIS RECKLESS DRIVING, CAN EVER
FORM THE BASIS OF A CLAIM IS NOT IN ISSUE. IT IS NOT EVERY EMOTIONAL DISTURBANCE OR EVERY
SHOCK WHICH SHOULD HAVE BEEN FORESEEN. THE DRIVER OF A CAR OR VEHICLE EVEN THOUGH
CARELESS IS ENTITLED TO ASSUME THAT THE ORDINARY FREQUENTER OF THE STREETS HAS
SUFFICIENT FORTITUDE TO ENDURE SUCH INCIDENTS AS MAY FROM TIME TO TIME BE EXECTED TO
OCCUR IN THEM, INCLUDING THE NOISE OF A COLLISION AND THE SIGHT OF INJURY TO OTHERS,
AND IS NOT TO BE CONSIDERED NEGLIGENT TOWARDS ONE WHO DOES NOT OSSESS THE
"CUSTOMARY HLEGM
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THE TAXI DRIVER CANNOT REASONABLY BE EXECTED TO HAVE FORSEEN THAT HIS BACKING "
nNNN KING nw1o1a 7"10 T 709 7V (442 'ya)."...WOULD TERRIFY A MOTHER 70 YARDS AWAY
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THE LIMITS ON LIABILITY ESTABLISHED BY ANALYSIS OF THE CASE-LAW U TO 1982 AEARED TO BE "
THAT THE LAINTIFF SHOULD BE RESENT AT THE SCENE OF THE ACCIDENT, OR VERY NEARTO IT, SO
THAT WITH HIS UNAIDED SENSES HE REALISED WHAT HAD HAENED, AND THAT GENERALLY HE
MUST BE VERY CLOSELY RELATED TO THE ERSON SUFFERING HYSICAL INJURY. INDEED IN THE VAST
MAJORITY OF CASES THE LAINTIFF HAS BEEN THE ARENT OF A YOUNG CHILD". (STREET, IBID, AT .
[V D'TI7N N 7 17T 709 KIN 111192W N'A102 nNan [T 709 (X) .10 ((w.n - 7w niwaTnn).179)
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IF ONE CONTINUES TO FOLLOW THE ROCESS OF LOGICAL ROGRESSION, IT IS HARD TO SEE WHY "
THE RESENT LAINTIFF ALSO SHOULD NOT SUCCEED. SHE WAS NOT RESENT AT THE ACCIDENT, BUT
SHE CAME VERY SOON AFTER ON ITS AFTERMATH. IF, FROM A DISTANCE OF SOME 100 YARDS... SHE
HAD FOUND HER FAMILY BY THE ROADSIDE, SHE WOULD HAVE COME WITHIN RINCILE 4 ABOVE.
CAN IT MAKE ANY DIFFERENCE THAT SHE COMES ON THEM IN AN AMBULANCE, OR, AS HERE, IN A
NEARBY HOSITAL, WHEN, AS THE EVIDENCE SHOWS, THEY WERE IN THE SAME CONDITION,
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THE CLOSER THE TIE (NOT MERELY IN RELATIONSHI BUT IN CARE) THE GREATER THE CLAIM FOR "
CONSIDERATION. THE CLAIM, IN ANY CASE, HAS TO BE JUDGED IN THE LIGHT OF THE OTHER
FACTORS, SUCH AS ROXIMITY TO THE SCENE IN TIME AND LACE, AND THE NATURE OF THE

.(304 'ya)."ACCIDENT
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FINALLY, AND BY WAY OF REINFORCEMENT OF 'AFTERMATH' CASES, | WOULD ACCET, BY ANALOGY "
WITH 'RESCUE' SITUATIONS, THAT A ERSON OF WHOM IT COULD BE SAID THAT ONE COULD EXECT



NOTHING ELSE THAN THAT HE OR SHE WOULD COME IMMEDIATELY TO THE SCENE (NORMALLY A
ARENT OR A SOUSE) COULD BE REGARDED AS BEING WITHIN THE SCOE OF FORESIGHT AND DUTY.
WHERE THERE IS NOT IMMEDIATE RESENCE, ACCOUNT MUST BE TAKEN OF THE OSSIBILITY OF
ALTERATIONS IN THE CIRCUMSTANCES, FOR WHICH THE DEFENDANT SHOULD NOT BE

.(305 'my2)."RESONSIBLE
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THE SHOCK MUST COME THROUGH SIGHT OR HEARING OF THE EVENT OR OF ITS IMMEDIATE "
AFTERMATH. WHETHER SOME EQUIVALENT OF SIGHT OR HEARING, E.G. THROUGH SIMULTANEOUS
.(305 'my2)."TELEVISION, WOULD SUFFICE MAY HAVE TO BE CONSIDERED
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ON THE ONE HAND, IF THE CRITERION OF LIABILITY IS TO BE REASONABLE FORESEEABILITY "
SIMLICITER, THIS MUST, RECISELY BECAUSE QUESTIONS OF CAUSATION IN SYCHIATRIC MEDICINE
GIVE RISE TO DIFFICULTY AND UNCERTAINTY, INTRODUCE AN ELEMENT OF UNCERTAINTY INTO THE
LAW AND OEN THE WAY TO A NUMBER OF ARGUABLE CLAIMS WHICH A MORE RECISELY FIXED
CRITERION OF LIABILITY WOULD EXCLUDE. | ACCET THAT THE ELEMENT OF UNCERTAINTY IS AN
IMORTANT FACTOR. | BELIEVE THAT THE 'FLOODGATES' ARGUMENT, HOWEVER, IS, AS IT ALWAYS
HAS BEEN, GREATLY EXAGGERATED. ON THE OTHER HAND, IT SEEMS TO ME INESCAABLE THAT ANY
ATTEMT TO DEFINE THE LIMIT OF LIABILITY BY REQUIRING, IN ADDITION TO REASONABLE
FORESEEABILITY, THAT THE LAINTIFF CLAIMING DAMAGES FOR SYCHIATRIC ILLNESS SHOULD HAVE
WITNESSED THE RELEVANT ACCIDENT, SHOULD HAVE BEEN RESENT AT OR NEAR THE LACE WHERE IT
HAENED, SHOULD HAVE COME ON ITS AFTERMATH AND THUS HAVE SOME DIRECT ERCETION OF IT,
AS OOSED TO MERELY LEARNING OF IT AFTER THE EVENT, SHOULD BE RELATED IN SOME ARTICULAR
DEGREE TO THE ACCIDENT VICTIM - TO DRAW A LINE BY REFERENCE TO ANY OF THESE CRITERIA,
MUST IMOSE A LARGELY ARBITRARY LIMIT OF LIABILITY. | ACCET, OF COURSE, THE IMORTANCE OF
THE FACTORS INDICATED IN THE GUIDELINES SUGGESTED BY TOBRINER J. IN DILLON V. LEGG AS
.(319 'ny2)."BEARING ON THE DEGREE OF FORESEEABILITY OF THE LAINTIFF'S SYCHIATRIC ILLNESS

TI70 ,0'091WUN 7W DAMITAY DX NIXYY? 72170 Nrudwnn NNS02 (T) (NI7Na nwaTin)

7'yn SCARMAN T117n .MCLOUGHLIN nw191 ann Ny DX Niax'nd ,BRIDGE 1701 WILBERFORCE
EDMUND-DAVIES T1I70 ;|*2y2a NQT DX Y1an7 gpinnn 7y 1,07 WWpna DT “21'w'7 nipn 'R D
NN 120N AT NI 1'9'7D WK L,(RESCUER) "7'¥n"n N"a10 7 NM17j790K2 111921W N'¥XIV'ON NX [N
HANDERNON, SHOCK AND OLICY: MCLOUGHLIN V. :nX1) .0'avy vityT 17 oM X7¢ ,nnar



DN'NITY 2 NIN2NN DX X7 721 ,NRT DY .((AT . 401 (O'BRIAN, 15 U.W. AUST. L. REV. 398 1983
NNYYID NIMNRD YA NOX7N2 NY0OYN NIYTA Y7217'w N7YON N7RWA 7"10 D'0dIvn Y Y
D'9011 D'NIN NNV NI'YD'NN NN 7V NO'OINY ' NOSN1 WILBERFORCE TI170 NTyY Tyl .|'2'T1a
NI'9'¥N NAT NY AP 0Y71P'Y X 0N O'KIN DNIX D XN BRIDGE TI70 Ny Nin LI7 DMIx'n DNy
N'D DY ,NYUMA NAYNI NIUNY TIY2 N D'0NAITE NYRII DIIYRIN DY D NI . "yn Nin'oil
NYITY 722 IXTAN' K7W KX 7V NI'9'Y NDIN 12 "T'NY NN NIMNK 107 NNYOKRN DX NV N1'R
AWK ,INXY BRIDGE TII70 M2TA NRAIM 27 NNAIT .NI'YXYAK 'M7201 D270 12T NOTINY O'RINN
N2 9w D, (017X DA 771D0) IN'WA DRI WK NYR 27U NNYOKR NYAN [I'V 11X 1I'RUNYT [DIn
.NYO1] NN{77 DN NRXINDI NN901 NNNOWN 72 D QYT DN INKR7 N72'21 ,NNNSWN NNIXNN 12 170
NINDIN YTV 7W2 77 1¥'9N van' DR [D71,N119X V7NN WOIN N7Nn ,T170 NIX ,N7R NIR'o1n
(TN 2097 319-320 'ny) ?|MTN NIYYINRA DPARI0N D'YINRD 09'09 NN7WNI [IOXN NN'TA

NIYT 2N NY' DRAXY YITYT |'A2 NIMNRD NI71I22 Y2 DTN 217'Y 79 yonn 07pwn N2
LORD -1 LORD EDMUND DAVIES D'uoI¥Un ,IT NTIjP12 19700 I'7X ,WILBERFORCE T1I70 7w Moy
ALL E.R. 455 ATTIA V. BRITISH GAS LC. (1987) 3 .(463-464, DA NT |"y2 nX1) RUSSELL

[INV2 N7 NIWLN '97 ,AXaNN ,WILBERFORCE TI70 7w INw'a NX 01122NN DIY' ,012NNN 1772
R.A :BUCKLEY, THE MODERN LAW OF NEGLIGENCE (LONDON, 1988), 23. ,7wn%7 ;7> .n'09wn NIXTI

NEVERTHELESS IT IS SUBMITTED THAT IT IS LIKELY TO REMAIN TRUE THAT THE ALICATION OF THE "
FORESEEABILITY TEST IS SUBJECT TO SOME DEGREE OF QUALIFICATION IN THIS AREA. ACCORDINGLY
LORD WILBERFORCE'S OVERT RECOGNITION OF THIS IN MCLOUGHLIN V. O'BRIAN IS TO BE
WELCOMED. IT IS BOTH MORE CONVINCING AND, INSOFAR AS THE SECIAL FACTORS CAN BE
SECIFICALLY IDENTIFIED, LIKELY IN THIS UNUSUAL AREA TO RODUCE A HIGHER DEGREE OF
CERTAINTY AND REDICTABILITY THAN INSISTENCE THAT ASSERTION OF THE FORESEEABILITY TEST
."LEAVES NOTHING FURTHER TO BE SAID
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THE KEY CONSIDERATION IS WHETHER OR NOT THE LAINTIFF OUGHT TO HAVE BEEN IN THE "
CONTEMLATION OF THE DEFENDANT AS SOMEONE WHO MIGHT SUFFER SYCHIATRIC ILLNESS,
."GIVEN THE ARTICULAR CIRCUMSTANCES
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DIFFERING VIEWS WERE TAKEN BY THE MEMBERS OF THE HOUSE OF LORDS IN MCLOUGHLIN V. ..."
O'BRIAN AND BY THE MEMBERS OF THE HIGH COURT OF AUSTRALIA IN JAENSCH V. COFFEY ON THE
QUESTION WHETHER, IF THE INJURY WAS FORESEEABLE, LIABILITY COULD BE EXCLUDED AS A
MATTER OF OLICY. FORTUNATELY, FOR THE UROSES OF THIS AEAL |1 DO NOT CONSIDER THAT IT IS
NECESSARY TO RESOLVE THIS DIVERGENCE OF OINION. EVEN ASSUMING THAT THE TEST IS NOT
CONFINED TO BEING ONE OF FORESEEABILITY, | CANNOT CONCEIVE THAT, IF THE INJURY WHICH
THE LAINTIFF ALLEGES THAT SHE SUFFERED WAS A FORESEEABLE CONSEQUENCE OF THE
DEFENDANTS' NEGLIGENCE, THERE COULD BE ANY OVERRIDING OLICY REASON FOR REVENTING HER
RECOVERING DAMAGES. AS | HAVE ALREADY OINTED OUT, SHE COULD WELL HAVE SUSTAINED
HYSICAL INJURIES AS WELL AS THE SYCHIATRIC INJURIES OF WHICH SHE COMLAINS WHEN SHE
WOULD HAVE BEEN ENTITLED TO DAMAGES AND IN MY VIEW THERE CAN BE NO REASON OF OLICY
.(461 'y2)."FOR DISTINGUISHING BETWEEN THE TWO TYES OF INJURY
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A LAINTIFF MAY RECOVER ONLY IF THE SYCHIATRIC ILLNESS IS THE RESULT OF HYSICAL INJURY "
NEGLIGENTLY INFLICTED ON HIM BY THE DEFENDANT OR IF IT IS INDUCED BY 'SHOCK'. SYCHIATRIC
ILLNESS CAUSED IN OTHER WAYS ATTRACTS NO DAMAGES, THOUGH IT IS REASONABLY
FORESEEABLE THAT SYCHIATRIC ILLNESS MIGHT BE A CONSEQUENCE OF THE DEFENDANTS'S
CARELESSNESS. THE SOUSE WHO HAS BEEN WORN DOWN BY CARING FOR A TORTIOUSLY INJURED
HUSBAND OR WIFE AND WHO SUFFERS SYCHIATRIC ILLNESS AS A RESULT GOES WITHOUT
COMENSATION; A ARENT MADE DISTRAUGHT BY THE WAYWARD CONDUCT OF A BRAIN-DAMAGED
CHILD AND WHO SUFFERS SYCHIATRIC ILLNESS AS A RESULT HAS NO CLAIM AGAINST THE
."TORTFEASOR LIABLE TO THE CHILD
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SOME RECOGNISABLE SYCHIATRIC ILLNESS INDUCED BY SHOCK WAS REASONABLY FORSEEABLE". "
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THE LAINTIFF'S RIGHT OF ACTION DEENDS ON ROOF OF 'NERVOUS SHOCK'. IT IS CLEAR FROM THE "
CASES THAT, FOR LEGAL UROSES, THIS TERM IMLIES MENTAL DISTRESS WHICH RESULTS IN AN
ACKNOWLEDGED MEDICAL CONDITION, WHETHER HYSICAL, SUCH AS A HEART ATTACK OR
MISCARRIAGE, OR SYCHOATHOLOGICAL, AS WITH VARIOUS NEUROSES, HYSTERIA, SCHIZOHRENIA
OR MORBID DERESSION. EMOTIONAL DISTRESS WITHOUT OBJECTIVE SYMTOMS WILL NOT SUFFICE.
THUS MERE TEMORARY SENSATIONS OF FRIGHT, TENSION OR ANGER, AND FEELINGS OF GRIEF,
.ANGUISH OR SORROW WITHOUT MORE CANNOT GROUND AN ACTION". (TEFF. IBID, AT . 105)
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THERE IS ALSO STRONG EXERT SUORT FOR THE ROOSITION THAT THERE IS A REAL - AND "
FORESEEABLE - RISK THAT SYCHIATRIC ILLNESS MAY RESULT FROM MENTAL STRESS DURING THE
ERIOD CONSEQUENT UON BEREAVEMENT, ARTICULARLY CONJUGAL BEREAVEMENT, OR DURING A
ERIOD OF CONSTANT ASSOCIATION AND CARE OF A BADLY INJURED SOUSE OR OTHER CLOSE
RELATIVE INDEENDENTLY OF ANY SHOCK SUSTAINED AT THE TIME OF THE ACTUAL DEATH OR
INJURY. WHILE IT MUST NOW BE ACCETED THAT ANY REALISTIC ASSESSMENT OF THE REASONABLY
FORESEEABLE CONSEQUENCES OF AN ACCIDENT INVOLVING ACTUAL OR THREATENED SERIOUS
BODILY INJURY MUST, IN AN ARORIATE CASE, INCLUDE THE OSSIBILITY OF INJURY IN THE FORM OF
NERVOUS SHOCK BEING SUSTAINED BY A WIDE RANGE OF ERSONS NOT HYSICALLY INJURED IN THE
ACCIDENT, THE OUTER LIMITS OF REASONABLE FORESEEABILITY OF MERE SYCHIATRIC INJURY
."CANNOT BE IDENTIFIED IN THE ABSTRACT OR IN ADVANCE
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F.A TRINDADE, THE RINCILES GOVERNING THE RECOVERY OF DAMAGES FOR . - X1 ,111y"Y

F.A. - |21 ;NEGLIGENTLY CAUSED NERVOUS SHOCK, 45 CAMB. L.J. (1986) 476, AT . 481-482, 484
TRINDADE, NEGLIGENTLY CAUSED NERVOUS SHOCK-AN ANTIODEAN ERSECTIVE 5 OXFORD J. LEG.
STUD. (1985) 305, .(AT. 307
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AN EXAMINATION OF ALL THE DECIDED CASES ON NERVOUS SHOCK IN BRITAIN AND AUSTRALIA ..."
IS MORE LIKELY TO LEAD TO THE CONCLUSION THAT REASONABLE FORESEEABILITY BY THE
DEFENDANT OF SOME RECOGNISED SYCHIATRIC ILLNESS INDUCED BY SHOCK CANNOT BE THE SOLE
TEST FOR DETERMINING WHETHER A DUTY OF CARE IS OWED. IF IT WERE THE SOLE TEST, IT WOULD



BE DIFFICULT TO EXCLUDE, FROM THOSE OWED A DUTY OF CARE, THE 'CLOSE RELATIVE OF FRIEND
WHO HAS NO CONTACT WITH THE ACCIDENT OR ITS IMMEDIATE AFTERMATH BUT WHO SUFFERS
REASONABLY FORESEEABLE NERVOUS SHOCK BY REASON OF CONSTANT SOCIAL CONTACT, AS
LOYAL NURSE OR COMANION, WITH THE INJURED VICTIM". (CAMB. L. J. IBID, AT . 484)
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MUCH OF THE ARTIFICIALITY SURROUNDING THE ANALYSIS OF FORESEEABILITY IN THE CASES "
COULD BE AVOIDED IF THE COURTS AID MORE ATTENTION TO WHAT MEDICAL SCIENCE CAN TELL US
ABOUT THE CAUSES OF NERVOUS SHOCK. THUS, IN THE ABSENCE OF FEAR FOR HIMSELF, THE
CRUCIAL DETERMINANT OF WHETHER THE LAINTIFF IS SO AFFECTED AS TO SUFFER FROM A
'RECOGNISABLE SYCHIATRIC ILLNESS' IS ALMOST INVARIABLY THE NATURE OF HIS RELATIONSHI
WITH THE VICTIM. SINCE IT IS NORMALLY ONLY WHEN THE RELATIONSHI BETWEEN LAINTIFF AND
VICTIM IS IN FACT EXCETIONALLY CLOSE THAT MEDICAL EXERIENCE INDICATES A DEGREE OF
REACTION THAT WOULD BE COMENSABLE, FEAR OF THE FLOODGATES SEEMS MISCONCEIVED".
.(TEFF. 99 L.Q.R. (1983) 100, AT . 104)
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LIABILITY CANNOT RATIONALLY BE MADE TO DEEND UON A RACE BETWEEN A SOUSE AND AN "
AMBULANCE; IT MUST DEEND UON WHAT THE SOUSE ERCEIVES, ITS EFFECT UON HER, AND
WHETHER HER ERCETIONS AND THEIR EFFECT ARE THE REASONABLY FORESEEABLE RESULTS OF THE
.(578 'nya ,JAENSCH nwn9)."DEFENDANT'S CARELESS CONDUCT
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WHEN THE SCENE OF AN ACCIDENT IS LEFT BEHIND, AND THE ERCETION OF SOME LATER "
HENOMENON INDUCES A SYCHIATRIC ILLNESS IN A LAINTIFF, THE FACTUAL DIFFICULTIES IN THE
WAY OF ESTABLISHING NEGLIGENCE OCCASIONING NERVOUS SHOCK ARE GREATLY INCREASED

THOUGH THE RINCILES ARE UNCHANGED. THE OCCURRENCE OR EXISTENCE OF THE LATER

HENOMENON, ITS SUDDEN ERCETION BY THE LAINTIFF AND THE INDUCING OF THE LAINTIFF'S
SYCHIATRIC ILLNESS MUST BE ROVED TO BE THE RESULTS, AND THE REASONABLY FORESEEABLE
RESULTS, OF THE DEFENDANT'S CONDUCT. BUT THE SEARATION IN TIME AND DISTANCE OF THE

LATER HENOMENON FROM THE IMMEDIATE CONSEQUENCES OF THE DEFENDANT'S CONDUCT MAY
MAKE IT DIFFICULT TO ROVE THE ELEMENTS OF CAUSATION AND REASONABLE FORESEEABILITY AS
THEY ALY IN CASES OF NERVOUS SHOCK. THE CRY OF DISTRESS WHICH SUMMONS A RESCUER,
SOUSE OR ARENT TO THE SCENCE OF AN ACCIDENT MAY LOSE SOME OF ITS URGENCY AS TIME
ASSES AFTER THE INITIAL INJURY; LATER VISITS BY A SOUSE OR ARENT TO THE INJURED ERSON IN
HOSITAL MAY NOT BE SO DISTRESSING AS TO INDUCE SYCHIATRIC ILLNESS IN A SOUSE OR ARENT OF
A NORMAL STANDARD OF SUSCETIBILITY - ESECIALLY IF THE INJURED ERSON'S CONDITION AND
TREATMENT ROCEED WITHOUT DRAMATIC FLUCTUATIONS. IT MAY NOT BE REASONABLY
FORESEEABLE THAT THE ERCETION OF THE INJURED SOUSE OR CHILD IN HOSITAL MIGHT INDUCE A
."SYCHIATRIC ILLNESS
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THERE ARE AT LEAST THREE RINCIAL CONCERNS, HOWEVER, THAT CONTINUE TO FOSTER JUDICAL "
CAUTION AND DOCTRINAL LIMITATIONS ON RECOVERY FOR EMOTIONAL DISTRESS: (1) THE ROBLEM
OF ERMITTING LEGAL REDRESS FOR HARM THAT IS OFTEN TEMORARY AND RELATIVELY TRIVIAL; (2)
THE DANGER THAT CLAIMS OF MENTAL HARM WILL BE FALSIFIED OR IMAGINED; AND (3) THE
ERCEIVED UNFAIRNESS OF IMOSING HEAVY AND DISROORTIONATE FINANCIAL BURDENS UON A
DEFENDANT, WHOSE CONDUCT WAS ONLY NEGLIGENT, FOR CONSEQUENCES WHICH AEAR REMOTE
.FROM THE 'WRONGFUL' ACT". (ROSSER AND KEETON, ON TORTS (5TH ED., 1984) AT . 360-361)
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WE NOTE, FIRST, THAT WE DEAL HERE WITH A CASE IN WHICH LAINTIFF SUFFERED A SHOCK "
WHICH RESULTED IN HYSICAL INJURY AND WE CONFINE OUR RULING TO THAT CASE. IN
DETERMINING, IN SUCH A CASE, WHETHER DEFENDANT SHOULD REASONABLY FORESEE THE INJURY
TO LAINTIFF, OR, IN OTHER TERMINOLOGY, WHETHER DEFENDANT OWES LAINTIFF A DUTY OF DUE
CARE, THE COURTS WILL TAKE INTO ACCOUNT SUCH FACTORS AS THE FOLLOWING: (1) WHETHER
LAINTIFF WAS LOCATED NEAR THE SCENE OF THE ACCIDENT AS CONTRASTED WITH ONE WHO WAS
A DISTANCE AWAY FROM IT. (2) WHETHER THE SHOCK RESULTED FROM A DIRECT EMOTIONAL
IMACT UON LAINTIFF FROM THE SENSORY AND CONTEMORANEOUS OBSERVANCE OF THE
ACCIDENT, AS CONTRASTED WITH LEARNING OF THE ACCIDENT FROM OTHERS AFTER ITS
OCCURRENCE. (3) WHETHER LAINTIFF AND THE VICTIM WERE CLOSELY RELATED, AS CONTRASTED
WITH AN ABSENCE OF ANY RELATIONSHI OR THE RESENCE OF ONLY A DISTANT RELATIONSHI. THE
EVALUATION OF THESE FACTORS WILL INDICATE THE DEGREE OF THE DEFENDANT'S
FORESEEABILITY: OBVIOUSLY DEFENDANT IS MORE LIKELY TO FORESEE THAT A MOTHER WHO
OBSERVES AN ACCIDENT AFFECTING HER CHILD WILL SUFFER HARM THAN TO FORETELL THAT A
STRANGER WITNESS WILL DO SO. SIMILARLY, THE DEGREE OF FORESEEABILITY OF THE THIRD
ERSON'S INJURY IS FAR GREATER IN THE CASE OF HIS CONTEMORANEOUS OBSERVANCE OF THE
ACCIDENT THAN THAT IN WHICH HE SUBSEQUENTLY LEARNS OF IT. THE DEFENDANT IS MORE LIKELY
TO FORESEE THAT SHOCK TO THE NEARBY, WITNESSING MOTHER WILL CAUSE HYSICAL HARM THAN
TO ANTICIATE THAT SOMEONE DISTANT FROM THE ACCIDENT WILL SUFFER MORE THAN A
TEMORARY EMOTIONAL REACTION. ALL THESE ELEMENTS, OF COURSE, SHADE INTO EACH OTHER;
"THE FIXING OF OBLIGATION, INTIMATELY TIED INTO THE FACTS, DEENDS UON EACH CASE
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FORESEEABILITY IS THE GUIDEOST OF ANY TORT CLAIM. BECAUSE WE ARE DEALING WITH AN "
UNUSUAL AND NONTRADITIONAL CAUSE OF ACTION IN ALLOWING DAMAGES CAUSED BY SYCHIC
INJURY FOLLOWING AN INJURY TO ANOTHER, HOWEVER, UBLIC OLICY COMES INTO LAY AND SOME
OUTWARD LIMITATIONS NEED TO BE LACED ON THE URE FORESEEABILITY RULE. WE HAVE ALREADY
REFERRED TO THE REQUIREMENT OF A SIGNIFICANT DISCERNIBLE HYSICAL INJURY. IN ADDITION THE
SYCHICALLY INJURED ARTY SHOULD BE DIRECTLY INVOLVED IN THE EVENT CAUSING THE ORIGINAL
INJURY. IF SUCH A ERSON SEES IT, HEARS IT, OR ARRIVES UON THE SCENE WHILE THE INJURED ARTY
IS STILL THERE, THAT ERSON IS LIKELY INVOLVED... ANOTHER FACTOR IN THE FORESEEABILITY
REQUIREMENT IS THAT THE SECONDARILY INJURED ARTY MUST HAVE AN ESECIALLY CLOSE
EMOTIONAL ATTACHMENT TO THE DIRECTLY INJURED ERSON. A CHILD, A ARENT, OR A SOUSE
WOULD QUALIFY; OTHERS MAY OR MAY NOT, DEENDING UON THEIR RELATIONSHI AND THE

(20 'ny ,CHAMION nwn9)."CIRCUMSTANCES THEREOF
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IN DELINEATING THE STANDARDS TO GUIDE OHIO COURTS IN REVIEWING CASES SEEKING "
DAMAGES FOR THE NEGLIGENT INFLICTION OF SERIOUS EMOTIONAL DISTRESS, WE WISH TO



UNDERSCORE THE ELEMENT OF 'SERIOUSNESS' AS A NECESSARY COMONENT REQUIRED FOR A
LAINTIFF-BYSTANDER IN ORDER TO SUFFICIENTLY STATE A CLAIM FOR RELIEF. WE VIEW THE
STANDARD OF 'SERIOUS' EMOTIONAL DISTRESS AS BEING A MORE RELIABLE SAFEGUARD THAN AN
'ENSUING HYSICAL INJURY' REQUIREMENT IN SCREENING OUT LEGITIMATE CLAIMS. BY THE TERM
'SERIOUS', WE OF COURSE GO BEYOND TRIFLING MENTAL DISTURBANCE, MERE USET OR HURT
FEELINGS. WE BELIEVE THAT SERIOUS EMOTIONAL DISTRESS DESCRIBES EMOTIONAL INJURY WHICH
IS BOTH SEVERE AND DEBILITATING. THUS, SERIOUS EMOTIONAL DISTRESS MAY BE FOUND WHERE
A REASONABLE ERSON, NORMALLY CONSTITUTED, WOULD BE UNABLE TO COE ADEQUATELY WITH
"THE MENTAL DISTRESS ENGENDERED BY THE CIRCUMSTANCES OF THE CASE
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CONCOMITANT WITH THIS TEST OF FORESEEABILITY, WE ADD SEVERAL FACTORS WHICH SHOULD "
BE CONSIDERED IN ORDER TO DETERMINE THE REASONABLE FORESEEABILITY OF A NEGLIGENTLY
INFLICTED EMOTIONAL INJURY TO A LAINTIFF-BYSTANDER. THESE FACTORS ARE BY NO MEANS
EXCLUSIVE, AND THE MERE FAILURE OF A LAINTIFF TO SATISFY ALL OF THEM SHOULD NOT RECLUDE
AN AGGRIEVED ARTY FROM RECOVERY. THUS, THE TERM 'FACTORS' SHOULD BE UNDERSCORED TO
ALLEVIATE ANY MISCONCETION THAT SUCH FACTORS ARE REQUIREMENTS. THE UROSE OF THESE
FACTORS IS TO ASSIST AND GUIDE THE DETERMINATION OF WHETHER THE SERIOUS EMOTIONAL
INJURY WAS REASONABLY FORESEEABLE TO THE DEFENDANT AT THE TIME THE ACCIDENT (WHICH
.(766 'mya ,0w)."RECITATED THE CAUSE OF ACTION) TOOK LACE
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THE CONCET OF THE DUTY OF CARE ERFORMS TWO DISTINCT FUNCTIONS. IF THE LAINTIFFISTO "
SUCCEED IT MUST BE ESTABLISHED FIRST THAT THE CIRCUMSTANCES IN WHICH HIS DAMAGE WAS
CAUSED WERE CAABLE OF GIVING RISE TO A DUTY OF CARE, AND, SECONDLY, THAT THE DEFENDANT
"ACTUALLY OWED HIM A DUTY ON THE ARTICULAR FACTS OF THE CASE
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AND THE CHOICE IS EXERCISED BY MAKING A OLICY DECISION AS TO WHETHER OR NOT A DUTY OF "
MCLOUGHLIN nwn192 LORD WILBERFORCE a1 nnina nmiT (1059 'my)."CARE OUGHT TO EXIST
2"In

IT IS NOT MERELY AN ISSUE OF FACT TO BE LEFT TO BE FOUND AS SUCH. WHEN ITISSAIDTO "
RESULT IN A DUTY OF CARE BEING OWED TO A ERSON OR A CLASS, THE STATEMENT THAT THERE IS
A 'DUTY OF CARE' DENOTES A CONCLUSION INTO THE FORMING OF WHICH CONSIDERATIONS OF
(989 'ny)."OLICY HAVE ENTERED
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THOUGH THE LAINTIFF'S SHOCK IN THESE CASES IS TYICALLY CONSEQUENT ON THE DEFENDANT'S "
HAVING INJURED OR IMERILLED SOMEONE ELSE, HIS CAUSE OF ACTION IS NOT DEENDENT ON, OR
'SECONDARY' TO, THE RIMARY VICTIM'S. THE DEFENDANT'S LIABILITY ARISES FROM BREACH OF A
DUTY OF CARE OWED TO THE LAINTIFF DIRECTLY, NOT DERIVATIVELY, EVEN IF IT IS GENERALLY AT
ONCE ALSO A BREACH OF DUTY TO THE OTHER. THUS IT IS NO DEFENCE THAT THE RIMARY VICTIM
COULD NOT HIMSELF RECOVER, BE IT BECAUSE HE SUFFERED NO INJURY OR BECAUSE HE WAS
CONTRIBUTORILY NEGLIGENT OR BECAUSE HE LOST HIS CLAIM FOR SOME OTHER REASON".
.(FLEMING IBID, AT . 150)
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IT WOULD SEEM REASONABLY CLEAR THAT THE REQUISITE DUTY RELATIONSHI WILL NOT, ON ..."
THE RESENT STATE OF THE LAW, EXIST IN A CASE WHERE MERE SYCHIATRIC INJURY RESULTS FROM



SUBSEQUENT CONTACT, AWAY FROM THE SCENE OF THE ACCIDENT AND ITS AFTERMATH, WITH A
ERSON SUFFERING FROM THE EFFECTS OF THE ACCIDENT. AN EXAMLE OF SYCHIATRIC INJURY
SUFFERED AS A RESULT OF SUCH OST-ACCIDENT CONTACT IS THAT WHICH MAY RESULT FROM THE
CONTACT INVOLVED IN THE NURSING OR CARE OF A CLOSE RELATIVE DURING A ERIOD
SUBSEQUENT TO IMMEDIATE OST-ACCIDENT TREATMENT: SEE, E.G. RATT. THERE ARE AT LEAST
TWO OSSIBLE RATIONALES OF THE DISTINCTION, FOR THE UROSES OF THE REQUISITE DUTY
RELATIONSHI, BETWEEN CASES WHERE SYCHIATRIC INJURY WAS SUSTAINED AS A RESULT OF DIRECT
OBSERVATION AT THE SCENE OF THE ACCIDENT AND ITS AFTERMATH AND CASES WHERE THE
SYCHIATRIC INJURY WAS SUSTAINED FROM SUBSEQUENT CONTACT, AWAY FROM THE SCENE OF
THE ACCIDENT AND ITS AFTERMATH, WITH A ERSON SUFFERING FROM THE EFFECTS OF THE
ACCIDENT. ONE SUCH RATIONALE LIES IN CONSIDERATIONS OF HYSICAL ROXIMITY, IN THE SENSE OF
SACE AND TIME BETWEEN THE ACCIDENT AND ITS IMMEDIATE AFTERMATH ON THE ONE HAND AND
THE INJURY ON THE OTHER. THE OTHER LIES IN CONSIDERATIONS OF CAUSAL ROXIMITY IN THAT IN
THE ONE CLASS OF CASE THE SYCHIATRIC INJURY RESULTS FROM THE IMACT OF MATTERS WHICH
THEMSELVES FORMED ART OF THE ACCIDENT AND ITS AFTERMATH, SUCH AS THE ACTUAL
OCCURRENCE OF DEATH OR INJURY IN THE COURSE OF IT, WHEREAS, IN THE OTHER CLASS OF CASE,
THE SYCHIATRIC INJURY HAS RESULTED FROM CONTACT WITH MORE REMOTE CONSEQUENCES
SUCH AS THE SUBSEQUENT EFFECT OF THE ACCIDENT UON AN INJURED ERSON. THE CHOICE
BETWEEN ONE OR OTHER OR A COMBINATION OF THESE TWO DISTINCT RATIONALES MAY
OBVIOUSLY BE OF IMORTANCE IN THE MORE RECISE IDENTIFICATION OF ANY ESSENTIAL CRITERIA
OF THE EXISTENCE OF THE REQUISITE DUTY RELATIONSHI. ON BALANCE, | HAVE COME TO THE
CONCLUSION THAT THE SECOND, WHICH JUSTIFIES THE LINE OF DEMARCATION BY REFERENCE TO
CONSIDERATIONS OF CAUSAL ROXIMITY, IS TO BE REFERRED AS BEING THE LESS ARBITARY AND THE
."BETTER ATTUNED BOTH TO LEGAL RINCILE AND CONSIDERATIONS OF UBLIC OLICY
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